INTRODUCTION
A Statement of the Problem. It is not uncommon for a person entering business property with the permission or invitation of the occupier to be injured thereon as a result of a condition which would ordinarily be noticed by a user and the danger from which would ordinarily be appreciated. In a majority of the instances when suit has been brought under such circumstances, the injured party has been unsuccessful, but relief has not always been denied. Because in some instances relief has been given and because in many other instances in denying it the courts have not agreed on the reason for so doing, it seems profitable to discuss again some of the legal problems raised by this kind of accident. ' For convenience let us suppose that the plaintiff was hurt by slipping and falling on the floor of the defendant's establishment which the plaintiff had entered on a business errand. The floor had special linoleum covering. It had been waxed and afterwards highly polished. The day was rainy and the floor was wet from the water of umbrellas and rubbers of persons who had visited the place earlier than the plaintiff. The plaintiff brings an action to recover for the personal injuries sustained, on the theory that the defendant was negligent. It might seem to one who has neither studied nor tried cases of this character that it ought to be relatively easy to arrive at a solution and that the charge to the jury in such a case should be comparatively simple and easy for any juror to understand. It is an understatement to say that this is far from the truth. On the supposition that the evidence warrants a finding of negligence, a list of some of the problems to be considered which justify the assertion just made is as follows: Assuming that there is evidence to warrant the finding that the plaintiff knew of the exact nature of the condition and realized the full danger involved in the use of the floor, is he to be denied relief regardless of the justification, exigency or emergency under which he was acting? If it be recognized that under some circumstances the exigency or emergency may be of such a coercive nature as to justify the plaintiff in encountering the danger without depriving himself of relief for injuries received, is it sufficient that he be acting reasonably and nonnegligently? Must the exigency or emergency be of such a nature as to deprive the plaintiff's conduct of its so-called voluntary character, and if so what meaning'is to be attributed to the term "voluntary" ds used in this connection? Is it material whether or not the plaintiff has a right or privilege to use the defendant's facilities without his consent, and if so why? If there is evidence to justify a finding that plaintiff was not looking where he was going and therefore did not see the condition, is he to be charged with notice of that which he would see if he were looking or that which the defendant or occupier would ordinarily expect a user to see, or is he justified in believing that the premises are safe enough to use without looking for dangers? If a person is ordinarily required to look where he is going, are there distracting circumstances that would justify him in not discovering that which would be obvious if he were looking? Is it material that he once knew about the slippery condition but shortly thereafter "momentarily forgot" the same or rather failed to advert to the knowledge that he had? Is it important that the plaintiff may not have been in quite so favorable a position as was the defendant to appreciate the full extent of the risk as long as the plaintiff was aware of some danger and its general nature?
If the only ultimate issues in an accident of this nature were the negligence of the defendant and the contributory negligence of the plaintiff, it would be a relatively simple matter to submit the case to the jury under a charge defining negligence in general terms. There would often be close questions of negligence and contributory negli-gence, to be sure, and frequently courts would disagree on substantially the same fact situations as to whether the jury's findings on negligence and contributory negligence should be disregarded, but at least the law suit would not be unduly complicated and the uncertainties that would exist are those which inhere in the negligence concept, which Holmes referred to as a featureless generality. The source of most of the confusion and complexity derives from the view generally followed that although the defendant may be regarded as at fault in the sense of negligence and the plaintiff may be regarded as having been free from fault in the sense of contributory negligence, yet the plaintiff may be denied relief either because of the absence of a duty of protection from conditions of such a nature or because of the defense commonly referred to as "voluntary assumption of risk."
Meaning of Terms.
In the decisions related to this subject, the terms "negligence," "duty," "contributory negligence," and "assumption of risk" are so frequently used with interchangeable and indefinite meanings 2 that it seems desirable to give the reader a very definite understanding of the meaning the author attributes to each. The term "negligence" is used herein and is of course used normally to serve only one purpose and that to describe conduct that is regarded as involving an undue or unreasonable risk of harm and therefore to be considered as anti-social conduct. It was necessary to have such a concept as soon as it was decided that fault should be a prerequisite to liability. Obviously the fact that the danger of a particular condition is as obvious to the plaintiff as it is to the defendant who created it is an important factor on the issue of the defendant's negligence as well as on the issue of the plaintiff's contributory negligence. But it is equally true that it is not conclusive. The justification that the defendant might give for creating or permitting the danger, such as the extra cost of eliminating it, or the fact that an occasional person might get hurt as a result of its existence, are both material on the question of the reasonableness of his conduct or his negligence, but it has no bearing on the issue of the reasonableness of the plaintiff's conduct or his contributory negligence. Likewise, the justification that the plaintiff might give for encountering 'a danger, such as the purchase of a bargain and the saving of expense, has an important bearing on the reasonableness of his actions but little, if any, on the reasonableness of the defendant's actions in creating the danger. 8 While statements are frequently made that without a duty there can be no negligence, this is misleading and not in accordance with the usage herein. A driver of a car can be negligent as a matter of law in failing to give a proper signal when turning to the left or right and yet not be liable to a passenger-guest who is hurt in precisely the manner that should have been anticipated. This is because for various reasons of policy, other than the need for limiting liability in some manner, courts have concluded in view of the relationship between the parties to restrict the defendant's duty of care. 4 Thus, conduct more reprehensible than negligence must be found to justify the imposition of liability on a defendant to a passenger-guest in an automobile or to a trespasser on land. The lack of a duty in such instances does not mean and should not mean that the defendant has acted prudently.' It simply means that even though he was guilty of anti-social conduct and conduct that should be discouraged, the achievement of other socially desirable ends or objectives that will be hindered by shifting the loss from the defendant to the plaintiff is a weightier consideration. Admittedly, a judge will often say that there was no duty to do something when in reality he means that it could not be said that it was negligence not to do it. This is unobjectionable since there is no liability without fault, i.e., negligence, but the lack of duty in such a case is covered by the general requirement of fault, whereas there are numerous examples of non-liability even though the fault or negligence requirement of liability is satisfied.
This distinction between the problem of restricting liability to a negligent party and the problem of restricting the liability of the defendant even though he was negligent is one that is fundamental to an understanding of the cases involving personal injuries from open and obvious dangers. No attempt will be made herein to discuss all the ramifications of the negligence or fault concept as applied to litigation 3. This fundamental truth about negligence and contributory negligence has not always been recognized. In Fitzgerald v. Connecticut River Paper Co., 155 Mass. 155, 29 N.E. 464, 31 Am. St. Rep. 537 (1891), the court thought it would be inconsistent to find the defendant negligent unless plaintiff was found to be so in exposing himself to the danger. , is an example of confusion that can result in error. There, the plaintiff fell on a slippery floor that had recently been waxed. The jury found defendant was negligent in having a slippery floor but also found that plaintiff had been warned that the floor was slippery as he got off an elevator. The court concluded that those answers were inconsistent. of this character, but an attempt will be made to ascertain the nature of the limitation, if any, of the duty of the occupier or landowner to the business visitor.
"Assumption of risk" is another term that needs to be used in a discriminating manner in order to avoid misunderstanding. Often a court will use the term to mean simply that no negligence or fault could be attributed to the defendant; for example, the statement that an employee assumes the risk of injury from dangers that are a necessary part of the activity simply means that the defendant is not negligent in failing to eliminate the danger. The statement that a spectator at a baseball game assumes the risk of injury from a foul ball if he chooses to sit in the unscreened bleachers when a seat in the screened stands is obtainable is another illustration. Again, a court will frequently use assumption of risk to mean one type of contributory negligence, as when the statement is made that plaintiff exposed himself unreasonably and therefore assumed the risk. 0 Used with the two meanings given to it above, assumption of risk has no distinctive meaning and could not be regarded as a concept separate and distinct from either negligence or contributory negligence. The meaning attributed to the phrase herein is that assumption of risk is a defense distinct from contributory negligence and excusing a defendant whose negligent conduct caused injury to the plaintiff. An effort will be made herein to discuss the nature and limits of this defense as it applies to the occupier or landowner.
Thus, the objective is to examine and criticize the boundaries of the defense of assumption of risk and the duty of the occupier or landowner to a business visitor with respect to open and obvious conditions. In that connection, some effort will be made to determine to what extent, if any, such boundaries do not coincide.
ENCOUNTERING AN APPRECIATED DANGER
Restatement Position. The position is taken in the Restatement of Torts that one who voluntarily enters business property without a right to do so save that derived from the occupier's consent and encounters a condition thereon the danger of which he appreciated at the time is not entitled to recover for injuries accidentally resulting from the occupier's negligent conduct. In such a situation it is said that the occupier has no greater duty than to inform the business guest of the danger of which the occupier is aware or should be aware, and if the business guest discovers the existence of such danger, a breach of duty by the defendant in failing to notify him of it does not cause him to be liable. 7 This is based on the notion that the true ground upon which the occupier's liability for personal injuries arising from dangerous conditions on his land rests is his superior knowledge of the dangers thereon.' His duty of protection is limited. As long, then, as there is no reliance on a tacit misrepresentation of the condition of the property there is no liability, even though a jury might justifiably conclude that the occupier was acting unreasonably in exposing patrons to a particular hazard. it will be noted that the defense of assumption of risk serves a purpose here, not served by the limitation of the defendant's duty. The defendant may be guilty of a breach of duty in failing to eliminate or give notice of a danger of which the visitor is not charged with notice. Even so, if the visitor should become aware of the danger no recovery will be allowed. This idea that the occupier is liable only where his knowledge of the danger was superior to that of the customer can be found expressed in a host of decisions. Usually, however, in those cases where the statement is found recovery could have been denied either on the ground that there was no evidence of negligence sufficient to justify such a finding or on the ground that contributory negligence was established from the facts as a matter of law. In many, if not most, jurisdictions the actual result reached in many cases is inconsistent with the notion either that the occupier's duty is in any way limited other than by the requirement of negligence or that there is such a defense as assumption of risk or volenti non fit injuria which is distinct from contributory negligence.' Often in those instances there is no discussion either of assumption of risk or of the necessity for a breach of duty, the court being content to say that there was evidence sufficient to justify the findings of the jury on the issues of negligence and contributory negligence. 10 Those results can be taken as some indication of dissatisfaction with the idea that a non-negligent customer should be denied relief simply because he chose to encounter a known danger caused by the occupier's negligent conduct. It is safe to say that in many such instances the defense argued the absence of any duty but the judge who wrote the opinion chose to ignore a discussion of the problem. Occasionally a court will do as the New Hampshire Supreme Court has done and will in clear language reject any notion that the defendant's duty of protection is in any way limited other than by the requirement of negligence or fault." Occasionally, also, a court will say that, save in the master and servant cases, assumption of risk is but a phase of contributory negligence; 12 and others arrive at substantially the same result in a more confusing manner. Thus, in one case where a female customer in a grocery store slipped on an oiled floor, the court said that she had a right as an invitee to walk on the floor while making her purchase, that the floor was the only means provided by the proprietor for the purpose, and that "the danger of falling was not such an obvious one that an ordinarily prudent person exercising ordinary care for his own safety would not have walked on it." This simply means that as long as the plaintiff is acting reasonably, i.e., non-negligently, recovery will not be denied. 8 The results of many cases, therefore, indicate substantial dissatisfaction with the position that the occupier's responsibility for negligence to the customer should be in any manner limited. Unfortunately, however, a court seldom meets the issue squarely, and therefore one cannot predict with any degree of certainty what such court would do later in a similar case. There is a dearth of judicial comment on the justification for limiting the occupier's responsibility or recognizing assumption of risk as a defense. Whether the occupier's responsibility is limited by denying the existence of a duty or by creating a defense, the restriction on liability has been developed from the idea expressed in the Latin maxim volenti non fit injuria, which means "That to which a person assents is not deemed in law an injury." "4 The doctrine of assumption of risk as it concerns the master and servant relationship, first applied in Priestly v. Fowler, 5 grew out of this maxim, and in the course of time the denial of relief Was justified on the ground that there was an implied term of the contract relieving the master of responsibility.
In some jurisdictions, the defense called "assumption of risk" is limited to the master-servant cases and perhaps to other contractual relationships, but recognition is usually given to another defense for other voluntary relationships called volenti non fit injuria; and the effect of both defenses is the same, i.e., to deny relief to the person who deliberately exposed himself to danger. 16 Occasionally a court finding that assumption of risk is limited to the master-servant relationship is misled into thinking that, therefore, there is no other defense having the same effect.
Consent as a Reason for Denying Relief.
Since the limitation of responsibility seems to be based on a vague sort of "consent" it is important that two observations be made about consent; one is that the concept may be given different meanings, and the second is that coercion of one kind or another may vitiate its effect. When a person proposes to make an invasion of a particular kind on another and the latter manifests a desire to receive it, then obviously that kind of consent normally bars recovery because either the conduct is not regarded 14 as socially undesirable, 18 as when one consents to an operation, or, if undesirable, each party is equally to blame, 9 as when a woman consents to an abortion. But obviously one who uses a slippery floor or walks down a flight of stairs not equipped with proper handrails does -not desire an impact resulting from a fall. Again, one who knows that an invasion of a particular kind is certain or substantially certain to result from conduct in which another is engaged cannot normally recover if he could avoid subjecting himself to such conduct but instead manifests a willingness to submit to it. 20 Under such circumstances he assents to the invasion resulting from the conduct. But, clearly, the assent that one manifests when encountering a dangerous place involving an appreciable risk but not a certainty of falling is not an assent to the impact resulting from the fall if it should occur. The distinction from the plaintiff's standpoint between assent to a course of conduct that will of necessity result in a particular invasion and assent to a course of conduct that only creates a risk of such invasion finds its counterpart in the distinction from the standpoint of the defendant between conduct that he knows will result in an invasion and conduct that only creates a risk of such invasion. In the former instance, the defendant is liable for the intentional invasion unless a privilege is recognized; in the latter, he is not liable in the absence of negligence. So also the plaintiff should be denied relief in one instance unless there is such coercion as to vitiate the consent, because, as has been observed, the harm is self-inflicted; 2" but permitted relief in the other in the absence of contributory negligence.
Coercion. The point has already been made that consent to an intentional invasion may be obtained under coercion of such a nature as to render the consent inoperative. Rape can, of course, be accomplished without overpowering force but as the result of using threats of physical violence. A threat of physical violence is only one form of duress. Modern cases, for example, have recognized that the assent to a restraint will not deprive the plaintiff of recovery in an action for false imprisonment if the plaintiff was forced to choose between re- straint and separation from his property. 2 " The requirement in the assumption of risk doctrine that the plaintiff's exposure to an appreciated danger must be "voluntary" involves a problem similar to that of consent obtained under coercion in the field of intentional invasions. It is always voluntary in the sense that the plaintiff's will directed his course of action. Recgnition is given to the fact that plaintiff may be acting under such an exigency, as saving a life, as to justify his encountering the danger.' This is another source of uncertainty and confusion. It was economic coercion that resulted in the enactment of workmen's compensation acts and the abolition of assumption of risk as a defense. Where the defendant has by a negligent act put the plaintiff in a position where it is necessary for him to make a choice of alternatives between the protection of a right and the risk of an injury, then according to the Restatement of Torts the plaintiff does not have the freedom of choice which the defense of assumption of risk assumes. 24 Thus, one who encounters a danger in the course of using a city sidewalk, a city street, or a waiting room of a railroad station would not assume the risk because his right to the use of the property is not dependent upon the consent of the owner or proprietor. 25 This reason is seldom given in cases of this character, and in most jurisdictions it is doubtful if a court consciously deals in a different way with city streets and public utility premises from the ordinary business establishment. 2 6 It has been suggested that where the plaintiff is put into a dilemma by defendant's wrongful conduct he is not free to choose and, although he knows the risk, is not barred unless the choice is unreasonable in view of the alternative."
23.
But the difficulty here is over the meaning of "dilemma." In Bowater v. Rowley Regis Borough Council, 2 " one of the judges said that a person cannot be said to be truly "willing" unless he is in a position to choose freely, and freedom of choice predicates not only full knowledge of the circumstances but the absence from his mind of any feeling of constraint. It may be argued that the doctrine of assumption of risk does not apply where the plaintiff undertakes the risk for a socially desirable purpose and if so it should not apply to many relationships where it cannot be said that the plaintiff is in the exercise of a legal right at the time he encounters the danger. Perhaps it means that the plaintiff has no reasonable alternative, 2 " but if so this is attributing to the defense "assumption of risk" a meaning closely resembling contributory negligence. There is, however, some difference between saying that the plaintiff had no reasonable alternative and saying that the plaintiff acted reasonably in encountering the danger and, therefore, non-negligently." 0 This is so because the plaintiff may be faced with alternatives either one of which it would be reasonable for him to take. Therefore, it could be said that assumption of risk does not apply where there is only one reasonable alternative and that is to encounter the danger. This would be an issue of law and not one of fact as is contributory negligence. It appears that in most cases where the plaintiff was not considered as acting in a voluntary manner he was acting in the exercise of a legal right. Examples are where he was making use of the facilities of a public utility, where he as a tenant was using a common passageway or leased premises that the landlord was under the obligation of keeping in repair, 3 and where he was injured in rescuing life or property. 32 Therefore, the position can be taken that the boundaries of assumption of risk and the defendant's obligation in this respect are not coextensive. Apparently, the defendant's legal obliga- tion or duty of care with respect to conditions on property has been determined by most courts without reference to the exigencies of the particular situation of which he has no knowledge. That being so, and since defendant's legal obligation to one who comes on lawfully only as a result of the defendant's consent is that of notifying him of dangers not otherwise known and appreciated, the coercion under which the plaintiff is acting at the time of his intrusion is important only on the defense of assumption of risk. But, as has been pointed out, the basis for limiting the defendant's obligation and the defense of assumption of risk seems to be the notion of consent. The dilemma, therefore, with which the plaintiff is sometimes faced in the use of public utility facilities which he has a privilege to use without consent may be no different in substance from that which he is often required to face in the use of ordinary business property. It is not, therefore, surprising to find courts ignoring the duty question and justifying the plaintiff in exposing himself to a danger in like manner as if he had a privilege to enter." 8 In a previous article, the author indicated a trend in the direction of holding an occupier of an amusement or entertainment center liable for his negligence to a non-negligent patron, notwithstanding the latter's appreciation of the danger. 84 The proprietor of a baseball park who screens in a sufficient space to take care of the normal demand for seats, with that protection and at a price stipulated, is not liable to one who is injured in an unscreened part of the park. 5 Liability of the proprietor to those who selected the unscreened portion under such circumstances would be difficult to justify. His conduct is not commonly regarded as unethical. If, however, the patron is forced to a choice of seeing the game in an unscreened place or not at all, there is authority supporting liability when negligence has been found by the jury. For example, failure to screen the exit to the screened portion of the stands has resulted in liability." A person operating an amusement center is in a line of business that is likely to attract people in large numbers. Sometimes he is making a profit by catering to a desire on the part of people to get a thrill; and often he either has a monopoly, or his service is unique and there is no adequate substitute for it. It has been suggested that'when an invitee or business visitor pays for the privilege of entering the defendant should have the premises reasonably safe; but that when the business visitor does not pay' for his entry then a warning would be sufficient.7 There would seem to be some justification for such a distinction in view of the fact that the normal person may feel that he has placed himself more under the occupier's protection when an admission charge is exacted.
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The true explanation for the confusion and uncertainty now existing is the near total eclipse which the doctrine of laissez-faire has suffered in recent decades." In 1907 Bohlen suggested that the maxim volenti non fit injuria was "a terse expression of the individualistic tendency of the common law. . . . Each individual is left free to work out his own destinies; he must not be interfered with from without but in the absence of such interference he is held competent to protect himself." 89 Many of the original rules in the field of tort law which were developed and blossomed in the nineteenth century and which were based on the notion that a man of full age should look after himself have undergone considerable adjustment, and this is particularly noticeable in the law of fraud where the duty of disclosure is ever increasing 40 and where contributory negligence or foolish credulity does not necessarily deprive one of recovery. 41 
Impracticability of Leaving Issues to Jury as a Reason for Denying
Relief. There may be justification for a limitation of the defendant's duty or obligation because of the impracticability of passing upon the very close questions of negligence and contributory negligence that are involved when accidents result from obvious dangers. There is hardly any condition from which an accident occurs that could not have been made safer by a different method of construction. It is easy, therefore, for the plaintiff to argue that negligence was involved in the method of construction or the manner in which the property is used. Perhaps in most instances where the plaintiff encounters a known danger the fact that the danger is obvious makes it clear that the defendant is not negligent; and in many other instances the rightness of his conduct is extremely doubtful. There is basis for concluding that, because of the known propensities of the jury, the issue of the defendant's negligence should not be tried and the plaintiff in all cases should be den.ied relief. Moreover, a plaintiff has a greater opportunity because of his knowledge to feign an accident than he has if the risk is hidden. ' There are numerous illustrations of cases coming to the appellate courts with a jury finding of negligence on the part of the defendant and a further finding of an absence of contributory negligence on the part of the plaintiff when both findings are highly questionable. Either, therefore, the defendant's obligation of due care must be limited, or judges must not be so reluctant to exercise their supervisory powers over the jury. As one California judge has observed, juries are competent to determine facts but are mere amateurs at applying law to the facts.4 The application of the negligence standard by the jury to occurrences of the kind discussed herein may be an unsatisfactory process and, certainly, this is so unless judges, trial and appellate, can and are willing to disregard jury findings more frequently.
ENCOUNTERING AN UNAPPRECIATED DANGER
Test for Charging a Visitor with Notice. It is frequently asserted that there is no duty to protect customers against hazards which are known to the customer or which are so apparent that he may reasonably be expected to discover them and be able to protect himself. 44 This is the view of the Restatement and is apparently intended to be an objective test." 5 But there is perhaps no condition the danger of which is so obvious that all customers under all circumstances would necessarily see and realize the danger in the absence of contributory negligence, and this is particularly true if the further principle so often repeated is accepted that the customer or business invitee is entitled to assume that the premises are reasonably safe for his use. One interpretation to put on this statement is that if it is only in an exceptional and occasional instance that a customer would fail to notice or realize the danger, then the defendant will have no duty under any circumstances, however unreasonable the defendant might be in the maintenance of the condition. It would seem that this is the only way that the Restatement qualification of the occupier's responsibility for maintaining an unreasonable danger makes sense. Otherwise the test should be one as to whether or not the customer was justified in not noticing the condition rather than one relating to the occupier's expectations. Certainly a test based on whether the defendant-occupier could reasonably expect the particular customer to discover and realize the danger is one that can be applied more easily and with fewer complications than a test which depends upon the state of mind of the plaintiff-customer and the justification which he asserts for not noticing or realizing a danger. Under the former test the court would not be concerned about the particular circumstances leading up to the customer's injury, whereas in the latter case "distracting" circumstances and the customer's statement, which may or may not be true, that he did not notice the danger would be material, 4 6 and the jury would normally determine the adequacy of the distraction. Moreover, if a customer who deliberately encounters a realized danger cannot recover but one who alleges that he, with justification, was not looking and did not see can convince the jury and recover, then certainly there is created an opportunity for fabrication of how the accident happened, and an unscrupulous customer who saw and realized the danger can generally establish to the satisfaction of the jury that he was not looking. Indeed, it is believed that only a small percentage if advised as to the law would admit seeing the condition. If, therefore, it is sound to deny relief to one who is injured while encountering a known danger, it is probably sound to charge the particular plaintiff with notice if the condition is one that would be ordinarily noticed. From the standpoint, therefore, of administrative convenience and avoidance of fraud, an objective test based on defendant's reasonable expectations is to be preferred to a test based in large part upon the subjective state of mind of the injured party. It might be urged that a test based upon whether under the particular circumstance the customer in the exercise of ordinary care would have discovered the condition is objective and, therefore, the subjective state of mind is not controlling. If, however, as is so often stated, the customer is not required to look where he is going but can assume that the floor is safe enough to use without guarding against possible dangers; or if various kinds of distracting circumstances such as recognition of a friend in a different part of the establishment can be brought up in justification, then the question of whether the plaintiff actually saw and realized the danger becomes one of the most important considerations, since negligence in not discovering may be difficult to establish especially in view of the known propensities of the jury and in view of the reluctance of most courts to review the findings of the jury on the issues of negligence and contributory negligence.
Apparently, in cases adopting the view that the situation must be examined from the standpoint of the customer at the time he received the injury-and this seems to be the view of a majority of the more recent cases 4 7 -the plaintiff must not only plead and prove that he did not see and realize the danger but also that he exercised ordinary care in looking out for dangers on the property. He must establish his own care in looking out for dangers in order to establish a breach of duty, since the defendant's duty extends only to warning of conditions that plaintiff by the exercise of ordinary care would not discover for himself. 4 " It is not therefore to be treated like the normal issue of contributory negligence. In those instances where the courts have said that plaintiff is entitled to assume that the premises are reasonably safe for use, about all that is necessary for the plaintiff to show is that he was not looking and therefore did not see. 4 " Some courts have required that the plaintiff keep a lookout in the absence of some excuse for not so doing in order to avoid a directed verdict for the defendant or a reversal of a jury finding in his favor, but there is no unanimity about what will be a sufficient "distracting" circumstance.° In Matherne v. Los Feliz Theatre,5" for example, plaintiff indicated that she was looking to see if her husband was in front of the theatre with the car when she fell on the slippery terrazzo floor, but the court nevertheless charged the plaintiff with knowledge of the condition; and in Lane Drug Stores v. Story, 52 a jury verdict for plaintiff who had been injured by falling over a stool in the aisle of the drug store was reversed because the plaintiff failed to show that she could not have seen the stool by the exercise of ordinary care. The latter decisions are inconsistent with the view that one is entitled to assume the premises are safe enough for use without looking. On the other hand, in Lyle v. Megerle 5 3 it was said that a customer who slipped on a floor made dangerous by an accumulation of ice and snow could normally assume that the floor would be free from obstructions and that it was error to fail to submit to the jury the question of whether he was giving reasonable attention to his surroundings. Here is, therefore, another source of doubt and uncertainty in cases involving injuries from open and obvious dangers.
Negligent Failure to Discover as a Sufficient Reason for Denying
Relief. If the jury finds that plaintiff failed to exercise ordinary care in ascertaining the dangerous condition as a result of which an injury was received, it seems to be generally assumed that there would be no recovery. However, this should depend upon whether or not an injured party would necessarily be denied relief if he deliberately encountered the danger under the same circumstances. As has been previously indicated, the customer may be justified in some jurisdictions and under certain circumstances in deliberately encountering a known danger. Perhaps the same reason which would have caused a normal person to encounter the danger should be considered before denying relief because of a failure to notice a danger. If that be true, then it can be argued with some reason that the accident could have happened even if he had discovered the danger and under circumstances where recovery would be allowed. His failure to discover, therefore, might not be considered as a cause of the occurrence. No doubt, the balance of probabilities in most instances would be that injury would have been avoided if the danger had been discovered, but there is at least room for arguing that a negligent failure to discover ought not to prevent relief if, had he discovered the danger, he was still at liberty to take the risk and recover if harm ensued.
Momentary Forgetfulness. It has been said that once the plaintiff fully understands the risk, the fact that he has momentarily forgotten it will not protect him. 54 Many courts in recenf years, however, have imposed liability on the proprietor of a business establishment where the business visitor at the time of the initial use of the property or at the time of admission was aware of the existence of a particular danger but, thereafter, in the course of user "momentarily forgot" about it. 5 " The Texas Supreme Court was faced with a typical situation of that kind in Walgreen-Texas Co. v. Shivers. 5 6 There, the defendant was operating a retail store in the City of Beaumont and maintained a soda fountain therein. To serve the customers a counter twenty-four feet long was provided, and in order to be served at the counter, it was necessary for a person to step up on a raised platform. The platform was about nine and three-fourths inches above the floor level of the drug store. The female plaintiff stepped up on the platform to be served as she had once done before, thus obviously noticing the condition of the floor. When she attempted to leave, after being served coffee, she failed to advert to her position on the platform and in getting down fell to the floor and was injured. On a special issue finding by the jury of negligence of the defendant and absence of contributory negligence on the part of the plaintiff, the Texas Supreme Court upheld a trial court judgment for the plaintiff without discussing the duty or obligation of the defendant and without discussing the defense of volenti non fit injuria. The Texas court recognizes that such inadvertence may show such a want of care as to justify or even com1pel a finding of contributory negligence, but recovery is not denied because the plaintiff had once been aware of the danger and, moreover, consideration is given to distracting circumstances. Several observations should be made about such cases. First, liability has not been limited to situations where the plaintiff had a privilege or right to enter without regard to the defendant's consent. Second, such results are inconsistent with the position that the defendant's duty or obligation is based solely upon superiority of knowledge, because the plaintiff had the knowledge. 57 Third, the nature of the condition before the accident would never determine conclusively ultimate responsibility since inadvertence could be claimed at the moment of the accident. Finally, if the same court denies recovery to one who appreciated the danger at the time of use, then the legal situation is somewhat anomalous. One who admits appreciation of danger is not entitled to go to the jury on the issue of contributory negligence but is denied relief on the ground that he has consented. One who claims that he "momentarily forgot" can go to the jury on the question of whether or not he was justified in his inadvertence. This not only seems theoretically unsound; more importantly, it raises an issue that cannot be very satisfactorily tried because there is no satisfactory way of disproving the plaintiff's claim that he forgot, and the jury is left either to believe or to disbelieve the plaintiff's testimony. The latter objection can be partially met by a requirement that the plaintiff show some objective circumstance of a distracting nature. s Appreciation of Some Danger But Not All. One method that has been employed by some courts to sabotage the defense of assumption of risk and the rule that the defendant's legal duty or obligation is limited is to conclude that the plaintiff did not and should not necessarily be expected to realize the full extent of the danger. 59 The idea is sometimes advanced that, for relief to be denied, the full extent of the danger must be as open and obvious to the plaintiff as it is to the defendant. Apparently, therefore, the mere fact that the plaintiff is in a position to be aware of the existence of an appreciable chance of falling is not sufficient to deny relief if the defendant was in a better 57. This is clearly pointed out by Traynor in his dissenting opinion in Neel v. Mannings position to understand the full extent of the damage. It is doubtful that this idea has been fully utilized. It would seem generally that proprietors ought to know more in most instances about the dangers of a particular kind of construction or a particular type of floor than most users and that there would be very few cases where recovery would be denied as a matter of law on the ground of assumption of risk.
CONCLUSION
I would like to draw certain conclusions from what has been said heretofore with which, it is admitted, one may reasonably disagree. First, the notion that the responsibility of the occupier of business property for negligence should be in any manner limited because of any vague sort of consent cannot be justified. If the defendant is not to be liable for taking a chance unless he is negligent, then the plaintiff should not in theory be denied relief for taking a chance unless he is contributorily negligent. Second, the only reasonable justification for limiting the occupier's duty of 'care to conditions that are not "open" and "obvious" is the difficulty that would be experienced in the administration of the negligence and contributory negligence concepts, particularly in the light of the known propensities of juries to find for the plaintiff. Third, it is not believed that the difficulties thus to be encountered are sufficient, particularly in view of the availability of insurance to the occupier, if the appellate courts would exercise more often the power which they have to disregard jury findings when there is no reasonable basis therefor. Fourth, if, however, the defendant's duty is to be limited, then it should be done without refer-" ence to the reason the plaintiff might have had for encountering the danger, without reference to whether the plaintiff noticed or did not notice the condition, without reference to distracting circumstances, without reference to momentary forgetfulness, and without reference to whether he did or did not actually appreciate the danger. Those should only be factors for consideration on the issue of the plaintiff's contributory negligence. Liability should be limited, if at all, as apparently the Restatement would limit it, by looking at the problem from the standpoint of the defendant. The defendant's duty would then be limited to conditions which would not ordinarily be noticed or the full extent of risk from which would not ordinarily be appreciated.
